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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

THE CITY OF SPRINGFIELD,
a municipal corporation,

)
Petitioner, )

) PCB 06-75
V. ) (Permit Appeal — Air)

)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY,

)
Respondent.

REPLY TO THE ILLINOIS ENVIRONMENTAL PROTECTION AGENCY’S MOTION
IN PARTIAL OPPOSITION TO, AND PARTIAL SUPPORT OF, PETITIONER’S

REQUEST FOR STAY

Petitioner,the City of Springfield,as ownerandoperatorof an electricgenerationand

transmissionutility commonlyknownas City Water, Light & Power(“CWLP”), by andthrough

its attorneys,CynthiaA. Faur,Mary A. Gade,ElizabethA. Leifel, andSonnenseheinNath &

RosenthalLLP, herebysubmitsits reply to the Illinois EnvironmentalProtectionAgency’s (the

“Agency’s” or the “Respondent’s”)Motion In PartialOppositionTo, andPartial SupportOf,

Petitioner’sRequestfor Stay(“Respondent’sMotion”).

INTRODUCTION

On September27, 2005,the Agency issueda CleanAir Act PermitProgram(“CAAPP”)

permit for the City of Springfield’sLakesideandDallmanGeneratingStations.

Contemporaneouswith its PetitionForHearingTo ReviewCleanAir Act PermitProgram

Permit Issuance(“Petition”), filed on November3, 2005,CWLP filed aMotion to Stay

Effectivenessof CAAPP Permit (“Motion”) In its Motion, CWLP notedthatthe Illinois

Pollution ControlBoard(the “Board”) could find that CWLP’s CAAPP permitneverbecame

effectivepursuantto § 10-65(b)of the Illinois AdministrativeProceduresAct (the “APA”) and
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the holding in Borg-WarnerCorp. v Mauzy, 100 ill. App. 3d 862, 427 N.E.2d415 (3d fist.

1981). CWLP further demonstratedthat evenif the Permitbecameeffective,a stayof

effectivenessof the CAAPP permit is warrantedin this instancebecauseeachone of the factors

consideredby the Boardwhenreviewinga motion for stayis satisfied.

As analyzedfurther below,bothbasesset forth in CWLP’s Motion supporta stayof the

entire Permitpendinga decisionfrom theBoardon CWLP’s Petition. The Agencyhasnot

presentedconvincingreasonsfor the Boardto deviatefrom its pastpracticeof grantinga stayof

an entire permitpendinga determinationon appeal. In someinstances,the Agencyhasgoneso

far as to misconstruethe proceduralframeworkunderwhich the CAAPP operates.Whenviewed

properly, the APA, the Board’sregulationsandprior decisions,andIllinois caselaw, all support

a stayof thePermit in its entirety.

ARGUMENT

I. Section10-65(h) Applies To CAAPP Permits

Section 10-65(b)of the APA providesas follows:

Whenalicenseehasmadetimely andsufficient applicationfor the
renewalof a licenseor a new licensewith referenceto anyactivity
of a continuingnature,the existinglicenseshall continuein hill
forceandeffectuntil the final agencydecisionon the application
hasbeenmadeunlessalater dateis fixed by orderof areviewing
court.

5 ILCS 100/10-65(b). It is undisputedthatthe Permit is a“license” within themeaningof the

APA. (SeeRespondent’sMotion at pp. 3-4). UnderBorg-WarnerCorp. v. Mauzy, 100 Ill. App.

3d 862, 427 N.E.2d415 (3d Dist. 1981), theBoard,not the Agency,makesthe “final agency

decision”on any issuedpermitwhenit ruleson an appeal, Here,as in Borg-Warner,therewill

be no “final agencyaction” with respectto the Permituntil the Boardhasfully consideredand

ruled on CWLP’s Petition. Until suchtime, Section10-65(b)dictatesthatthe newPermitwill

-2-



ELECTRONIC FILING, RECEIVED, CLERKS OFFICE, DECEMBER 2, 2005

not takeeffect. Instead,CWLP’s existingpermitscontinuein full force andeffect andrepresent

the completesetof requirementswith which CWLP mustcomply.

Application of Borg-WarnerandSection 10-65(b)of the APA is not a stayof the Permit;

instead,underSection 10-65(b),the Permitneverbecameeffective becauseit wasnot “final

agencyaction,” Borg-Warner,100 Ill. App. 3d at 870-71,427 N.E2dat 421 (“A final decision,

in the senseof a final andbinding decisioncoming out of the administrativeprocessbeforethe

administrativeagencieswith decisionmakingpower,will not be forthcomingin the instantcase

until the PCBruleson the permit application..”). NeitherBorg-Warnernor Section 10-65(b)

of the APA drawa distinction, as the Agencydoes,betweencontestedtermsanduncontested

terms. instead,bothauthoritiesdictatean all-or-nothingapproach. The entirenew licenseis

fneffectivcuntil the Board hasrendereda final decision. The Agency’s attemptsto point to

contraryauthority areunpersuasive.TheAgencypoints to 415 ILCS 5/3l.l(e), aprovisionwith

no applicability to the caseat hand,which specificallyexempts“administrativecitations” from

section10~65(b).t

Additionally, the Agencyattemptsto drawa comparisonbetweenSection31 .1(e)andthe

“severability” provisionin 415 ILCS 5~~95(7)O)•Unlike Section31.1(e),whichexplicitly

exemptsadministrativecitationsfrom Section10-65(a),Section39.5 containsno suchexplicit

exemption. Nowherein its text doesSection39.5 exemptCAAPP permitsfrom the requirements

of the APA. To thecontrary,scatteredthroughoutSection39.5 is themandatethatthe Agency

adhereto the stricturesof the APA. See,e.g.,4i5 ILCS 5/39.5(4)(h),statingthatthe Agencyhas

the authorityto promulgateregulations“in accordancewith the ~APA].” It is anelementaryrule

A CAAPP permit is not an“administrativecitation.” See35111.Admin. Code § 101.202,
definingan “administrativecitation” as “a citation issuedpursuantto Section31 .1 of the Act by
the Agency
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of statutoryconstructionthat by using certainlanguagein oneprovisionand entirely different

languagein another,the GeneralAssemblyintendedthe two provisionsto havedifferentresults.

SeeIn re KC., 186 Ill. 2d 542,550-51,714 N.E.2d491, 495 (1999); seealso Hamilton v.

Conley,356111.App. 3d 1048,827 N.E.2d949, (2d Dist. 2005)(holding thatif the legislature

wished for two provisionsof the BusinessCorporationAct to havethe sameimpact,it would

havewritten the two sectionswith the samelanguage).Thus,the severabilityprovisionin

Section~95(7)O) doesnot havethesameimpactasthe explicit exemptionfrom the APA under

Section31.1(e). Moreover,as the Agencyconcedes,the permit contentrequirementsof the

CleanAir Act andthe Illinois CAA1~Parenot directly binding on the Board. (SeeRespondent’s

Motion at p. 16).

Even if Section~~~(~)O)could be readto makeSection10-65(b)of the APA

inapplicableto CAAPP permitting,which it cannot, Section 1-5 of the APA, 5 ILCS 100/1-5,

providesthat the provisionsof theAPA takeprecedentover inconsistentprovisionscontainedin

otherstatutes.Although Section1-5 of theAPA containsa“grandfathering”provisionfor rules

in effectprior to July 1, 1977,that provisionhasno effecthere. The statuteimplementingthe

CAAPP, Section39.5 of the Illinois EnvironmentalProtectionAct, first becameeffectiveon

September26, 1992(PA. 87-1213). The Board’sproceduralrulesfor administrativeappealsof

CAAPP permits,foundat 35 III. Admin. Code§ 105.300et seq.,tookeffect on March31,2000,

well aftertheenactmentof thestatute. TheAgencyassertsthatthe Board’s“proceduralrules”

werein placelong beforeJuly 1, 1977. Section1-5 of the APA doesnot referto some

amorphous“proceduralrules;” on the contrary,the grandfatheringprovisionspecificallyrefersto

existing procedures“specifically for ... licensing.” Clearly, beforeSection39.5 wasenacted,

the Board wouldhaveno reasonor authorityto haveproceduralrulesspecificto the issuanceof

permitsundertheCAAPP.
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The Agency also attemptsto distinguishBorg-Warneron the basisthat the NPDES

regulationsat issuethere,althoughtheywerepromulgatedin 1974,did notbecomeeffective

until afterthe July 1, 1977 dateunderSection1-5 of theAPA, This argumentmissesthe mark.

The Borg-Warnercourt’sanalysisof the NPDESpermittingregulationsis immaterial to the

extentthatit addressesthe effectivedateof theregulations. However,the analysisis usefulin

oneregard: the Borg-Warnercourt was not consideringgeneralBoard“proceduralrules” in

determiningthe applicabilityof the grandfatheringprovision. Rather,the court evaluatedthe

grandfatheringprovisionin the contextof the Board’srulesrelatingspecificallyto the NPDES

licensingprocedures.Borg-Warner,100 III. App. 3d at 865, 427N.E.2dat 418. Thus,the Borg-

Warneranalysissupportsthe notion that it is the Board’srules for CAAPP permitting,not its

general“proceduralrules,” thatareconsideredin determiningthe applicability of the

grandfatheringprovisionunderSection 1-5 of theAPA.

Thus,the Agencyhasshownno reasonthat theholdingof Borg-Warnershouldnot apply

here,as it doesin theNPDESpermittingcontext,andthe Boardshould find that CWLP’s Permit

doesnot takeeffectuntil its final decisionon CWLP’s Petition.

H. CWLP Is EntitledTo A StayOf Its CAAPPPermit

Evenif the Boardfinds thatBorg-Warnerandthe APA do not apply, CWLP hasshown

that a stayof the Permit is appropriatewithin the Board’sdiscretionaryauthority. Illinois law

providesthatthe Boardhasdiscretionto stayapermit if (1) anascertainableright requires

protection,(2) irreparableinjury will occurwithoutthe stay,(3) no adequateremedyat law

exists,and(4) thereis aprobability of successon the merits. SeeNielsen& Bainbridge,L.L. C.

v. Illinois EnvironmentalProtectionAgency,DocketNo. 03-98(III. Pollution Control Bd. Feb. 6,

2003); seealsoSaint-GobainContainers,Inc. v. Illinois EnvironmentalProtectionAgency,

DocketNo. 04-47 (111. Pollution Control Bd. Nov. 6, 2003); Noveon,Inc. v. Illinois
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EnvironmentalProtectionAgency,DocketNo. 04-102(Ill. Pollution Control Bd. Jan. 22. 2004);

andBridgestone/FirestoneOffRoadTire Companyv, Illinois EnvironmentalProtectionAgency,

DocketNo. 02-31(111.PollutionControl Bd. Nov. 1, 2001)(noting thatit is not necessaryfor the

Board to considerall four factors). The Agencyhasconcededthat CWLP hasdemonstratedthat

eachof thesefactorsis present. Its primaryargumentappearsto be basedon various“other

relatedfactors.” This argumentappearsto be centeredon threekey factors,whichdovetail with

the traditional factorsconsideredby the Board. CWLPaddresseseachof thoseargumentsin

turn.

A. A stayofonlythe contestedportionsofthe Permitwouldresult in
substantialconfusion.

Contraryto the Agency’scontentionthat the “vast majority” of permit conditionsare

unaffectedby its appeal,CWLP haschallengeda largenumberof permit conditions(over 140

subpartsof 48 permit conditions) that havebeenimposedby the Agencywithout adequatebasis.

Theseconditionspervadethe entirePermit, running the gamutfrom monitoringand testing

requirementsto recordkeepingandreportingrequirements.To severtheseprovisionswouldbe

to requireCWLP to developdifferentmonitoringandtestingprotocolsfor varioustypesof

equipmentandto implementdifferentrecordkeepingsystemsdependingon the applicability of

the challengedcondition. Forexample,Condition7.2.10-1(a)concernsreportingof deviations

for CWLP’sUnit 33. In its Petition,CWLP objectedto numeroussubpartsof this Condition for

differentreasons.First, CWLP objectedto Condition7.2.10-I(a)(i) and(ii) to the extentthat

theyrequirecompliancewith Condition7.2.10-3(a),which is anothercontestedcondition.

Condition 7.2.10-2(a)(iii) is alsoobjectionableto the extentit requirescompliancewith

Condition7.2.l0-2(d)(iii). Condition 7.2.10-2(a)(iii)alsorequirescompliancewith Conditions

7.2.10-2(b), (c), and (e), to whichCWLP did not object. Condition 7.2.10-2(a)(iv) requires

promptnotificationof all deviationsnot otherwisespecificallyaddressedin Conditions7.2.10-
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2(a)(i), (ii) and(iii). including all otherapplicablerequirements,sonicof which havebeen

contestedand someof whichhavebeencontested.This is just oneof manyexampleswhere

CWLP hasappealednumerousportions of conditionsbecauseof their relationto othercontested

conditions.

As demonstratedby this oneexample,if only thoseprovisionscontestedby CWLP were

stayed,CWLP would be requiredto parseall the crossreferencesin its permit and its Petition

andessentiallycreatean entirelydifferentreportingsystemfor only thenon-contested

requirements.Sucha resultwouldunduly burdenCWLP andcould leadto confusionconcerning

compliancewith non-contestedportionsof the Permitas the Board,the Agencyand other

interestedpartieswould needto undertakea similarparsingof the 154pagePermitandthe 70

pagePctition to verify compliancewith Permit terms. To requiresuchparsingwould placean

undueburdenon the enforcementprocess,resultingin a chilling effect that the Agencyclearly

wishesto avoid.2

In the eventthat portionsof the Permitarestayedpendingthis appealwhile other

portionsremainin effect,CWLP would berequiredto complywith applicablelaws and

regulationsandwould evidencesuchcomplianceby meetingthetermsof its formeroperating

permits.3 TheAgencyarguesthat the formeroperatingpermitswouldhaveno effect.This

2 The Agencyhasexpressedconcernthat grantinga stayof the entirePermit would takeaway

enforcementavenuesunderthe CleanAir Act. (SeeMotion atpp. 17-18,discussingthe dangers
of allowing “protectiveappeals”to operateas anenforcementbar). CWLP disagreeswith the
Agency’sassertionregardingso-called“protectiveappeals”andbelievesthatastayof the entire
Permitwould actuallymakeenforcementunderthe CleanAir Act moreexpeditiousthanwould a
stayof the contestedprovisionsonly. (SeeSectionII.B, infra).

Contraryto the Agency’sassertionin its Response(RespondentsMotion atp. 13), CWLPdoes
not find it confusingto comply with its formeroperatingpermits,all of which specifically
identifiedthe emissionssourcesubjectto thepermitandthe applicablerequirementsfor that
source.

-7-



ELECTRONIC FILING, RECEIVED, CLERKS OFFICE, DECEMBER 2, 2005

argumentis unreasonable andcontraryto the plain languageof Section39.5(4)(g). That

provisionstatesthat oncea newly issuedCAAPP permitbecomeseffective, it supersedesthe

Stateoperatingpermit. 415 ILCS 5/39.5(4)(g). As discussedaboveandin CWLP’s Petition,

CWLP contestswhetherthe Permithasbecomeeffectiveat all. (SeePetitionat ~28-32,

challengingthe Effective Dateof the Permit).4 Moreover,becausethe formeroperatingpermits

containapplicablerequirements,CWLP will, by default,comply with their provisionsto the

extentthat theyembodyapplicablerequirementspendingadecisionby the Boardon its Petition.

BecauseCWLP haschallengedso manyof the Permit’sconditions,particularlythosethat

requirethe implementationof systemicand/oroperationalchanges,5it is reasonableto require

CWLPto comply with its former operatingpermitsuntil the Boardhasreachedadecision.

B. No environmentalharm will resultfrom a stayofthe entireFermi!.

‘Ihe Agencyspendsconsiderabletimediscussingthe philosophicalunderpinningsof the

CAAPP,concludingthat the GeneralAssemblydid not intendfor existingpermitsto remainin

effect evenduring anappealby drawinga distinctionbetweencontestedconditionsand

uncontestedconditions. (SeeRespondentsMotion atpp. 15-18). While theAgencyfocuseson

nuancesandinferenceswithin the statutoryframeworkof theCAAPP, CWLP positsthat the

most fundamentalprinciplebehindthe CAAPP andits implementingregulationsis the

“The Agencyhasapparentlyattemptedto addressthe meritsof CWLP’s Petition in its Motion,
statingthat Sections39.5(4)(b)and39.5(4)(g)“indicate thatpermit issuanceandpermit
effectivenessfor a CAAPP permitaresynonymous. . .“ (SeeRespondent’sMotion atpp. 11-
13). CWLP takesissuewith this baldassertion,but declinesto addressthis argumenthere.

CWLP respectfullyrefersthe Boardto its Petition,whichoutlinesobjectionsto atotal of 146
subpartsof 48 conditionswithin the Permit. Thesecontestedconditionsincludemonitoring,
reeordkeeping,reporting,andinspectionrequirements.RequiringCWLP to parsethroughthe
Permitto determinewhich equipmentis subjectto inspectionsat whattime, whatnew
informationshouldbeincludedin variousreports,what recordsshouldbe keptandfor howlong,
only to facethepossibility that thoserequirementsmaychangefollowing the Board’sdecision,
would be undulyburdensome.
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preventionof environmentalharm. In this case, no environmentalharm would result from a stay

of the entirePermit,as opposedto a stayof the contestedprovisionsonly.

First, as discussedin SectionhA, supra, the formeroperatingpermits,by default,remain

in effect until the new Permitbecomeseffective. 415 ILCS 39.5(4)(g). The formeroperating

permitscontainall requirementsfor recordkeeping,reporting,monitoring,andtesting.as well as

emissionslimits, underIllinois law. Thus,a stayof the entire Permitwould result in no

environmentalharm.

Second,as noted in SectionhA., supra,compliancewith the formeroperatingpermits

would still allow the State and/orprivatecitizensto enforcethe applicablerequirementsunder

Illinois law. Moreover,avenuesof enforcementnot tied to the permitarestill available. For

example,the UnitedStatesEnvironmentalProtectionAgency(“U.S. EPA”) could bring an

actionagainstCWLP in the eventaprovisionunderthe NewSourcePerformanceStandardswas

violated. The Illinois Attorney Generalwould alsobe ableto bring an actionagainstCWLP for

anyviolation of the CleanAir Act, with orwithout the Agency’sparticipation. Finally, private

citizenscould bring anactionunderSection304 of theCleanAir Act to enforcestate

implementationplans. See42 U.S.C. § 1857h-2,authorizingindividualsto actas private

attorneysgeneralto enforceStateImplementationPlansupon noticeto U.S. EPA and failure of

U.S. EPAto act.

For thesereasons,the Agency’sconcernthatastayofthe entirePermit “would

effectively shieldanentiresegmentof Illinois’ utilities sectorfrom potentialenforcement”is

unfounded. (SeeRespondent’sMotion at p. 17).
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C. TheI3oardshouldnot dei’icuetromits pastpracticeofgrantinga stay
whererequested.

The Boardhasa practiceof grantingstaysof CAAPP permitswhererequestedto do so.6

The Agencyconcedesthatthis hasbeenthe Board’spractice,noting that the only instancesin

which the Boardhasdeclinedto stay anappealedpermit is wherethe petitionerhas not requested

astay. (SeeRespondent’sMotion atp. l4).~CWLP notesthatwhile the Boardis not necessarily

boundby its decisionsin prior easesin which a stayof anentire permit was granted,it is

constrainedby the confinesof rationality if it electsto deviatefrom its pastpractices.See,e.g.,

Alton PackagingCorp. v. Pollution Control Board, 146 Ill. App. 3d 1090, 1093-94,497 N.E.2d

864. 867-68(5~Dist. 1986)(holding that the Boardactedarbitrarily in deviatingfrom its

previouscustomandpracticein interpretingandapplyingits rules); see also Greerv. Illinois

HousingDevelopmentAuthority. 122 Ill. 2d 462, 505-06,524N.E.2d561, 581 (“While an

agencyis not requiredto adhereto acertainpolicy or practiceforever,suddenandunexplained

changeshaveoften beenconsideredarbitrary”). Here, the Agencyassertsthat recently,it hada

conversationwith U.S. EPA concerningthe severabilityprovisionsrequiredto be includedin

CAAPP permits. The Agency doesnot explain in its Responseor in the attachedaffidavit the

contentof the conversationor the ramifications,if any,of thatconversation.Accordingly,the

Agencyhasprovided no rationalbasisfor the Boardto deviatefrom its prior practiceof granting

a stayof the entirepermitwhererequested.

6 See,e.g.,Lone Star md. v. Illinois EnvironmentalProtectionAgency,DocketNo. 03-94,slip

op. atp.2 (Ill. PollutionControl Bd. Jan.9, 2003); Saint-GobainContainers,Inc. v. Illinois
EnvironmentalProtectionAgency,DocketNo. 04-47,slip op. at pp. 1-2 (Ill. Pollution Control
Bd. Nov. 6, 2003); MidwestGeneration,LLC v. Illinois EnvironmentalProtectionAgency,
DocketNo. 04-108,slip op. atp. 1(111. Pollution Control Bd. Jan.22, 2004).

The Agencyalsonotesthat it hasnot challengedaparty’s requestfor a stayin thepast,even
wherethe requestedrelief is a stayof theentirepermit. (SeeMotion at p. 14). The Agency,
however,hasnot presenteda reasonfor its inactionin thepast,nor hasit presentedanadequate
reasonfor its suddenpressingneedto challengea stayin thepresentease.
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CONCLUSION

For all the reasonssetforth above,the BoardshouldgrantCWLP’s Motion to Stay

Effectivenessof CAAPP Permitandgrant anyothersuchrelief as it finds necessaryand

appropriate.If theBoard determinesthat a stayof the entire Permit is unwarranted,CWLP

requests,in the alternative,that the contestedconditionsshouldbe stayedin their entiretyin

order to preventconfusion.

Respectfullysubmitted.

THE CITY OF SPRINGFIELD,
a municipal corporation

Dated: December2, 2005

CynthiaA. Faur
Mary A. Gade
ElizabethA. Leifel
SONNENSCI-JEINNATH & ROSENTHALLLP
8000 SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606
(312) 876-8000

11974131

By
Of Its Attorneys
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CERIIFICAlEOF SERVICE

The undersigned,an attorney,certify that I haveserveduponthe individualsnamedon
the attachedNotice of Filing true and correctcopiesof the REPLY TO THE ILLINOIS
ENVIRONMENTAL PROTECTIONAGENCY’S MOTION IN PARTIAL OPPOSITION
TO, AND PARTIAL SUPPORT OF, PETITIONER’SREQUESTFOR STAY by electronic
file andFirst ClassMail, postageprepaidon December2, 2005.




